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prepared by the NRC staff, and any en-
vironmental impact statement pre-
pared in the proceeding under subpart 
A of part 51 of this chapter by the Di-
rector, Office of Nuclear Reactor Regu-
lation, Director, Office of New Reac-
tors, or Director, Office of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, or his or her designee. 

(2) Other applications where the NRC 
staff is a party. In a proceeding involv-
ing an application for other than a con-
struction permit for a production or 
utilization facility, the NRC staff shall 
offer into evidence: 

(i) Any report submitted by the 
ACRS in the proceeding in compliance 
with section 182(b) of the Act; 

(ii) At the discretion of the NRC 
staff, a safety evaluation prepared by 
the NRC staff and/or NRC staff testi-
mony and evidence on the contention/ 
controverted matter prepared in ad-
vance of the completion of the safety 
evaluation; 

(iii) Any NRC staff statement of posi-
tion on the contention/controverted 
matter provided to the presiding offi-
cer under §§ 2.1202(a); and 

(iv) Any environmental impact state-
ment or environmental assessment pre-
pared in the proceeding under subpart 
A of part 51 of this chapter by the Di-
rector, Office of Nuclear Reactor Regu-
lation, Director, Office of New Reac-
tors, or Director, Office of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, or his or her designee if there is 
any, but only if there are contentions/ 
controverted matters with respect to 
the adequacy of the environmental im-
pact statement or environmental as-
sessment. 

(3) Other applications where the NRC 
staff is not a party. In a proceeding in-
volving an application for other than a 
construction permit for a production or 
utilization facility, the NRC staff shall 
offer into evidence, and (with the ex-
ception of an ACRS report) provide one 
or more sponsoring witnesses, for: 

(i) Any report submitted by the 
ACRS in the proceeding in compliance 
with section 182(b) of the Act; 

(ii) At the discretion of the NRC 
staff, a safety evaluation prepared by 
the NRC staff and/or NRC staff testi-
mony and evidence on the contention/ 
controverted matter prepared in ad-

vance of the completion of the safety 
evaluation; 

(iii) Any NRC staff statement of posi-
tion on the contention/controverted 
matter under § 2.1202(a); and 

(iv) Any environmental impact state-
ment or environmental assessment pre-
pared in the proceeding under subpart 
A of part 51 of this chapter by the Di-
rector, Office of Nuclear Reactor Regu-
lation, Director, Office of New Reac-
tors, or Director, Office of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, or his or her designee if there is 
any, but only if there are contentions/ 
controverted matters with respect to 
the adequacy of the environmental im-
pact statement or environmental as-
sessment. 

[69 FR 2236, Jan. 14, 2004, as amended at 73 
FR 5716, Jan. 31, 2008] 

§ 2.338 Settlement of issues; alter-
native dispute resolution. 

The fair and reasonable settlement 
and resolution of issues proposed for 
litigation in proceedings subject to this 
part is encouraged. Parties are encour-
aged to employ various methods of al-
ternate dispute resolution to address 
the issues without the need for litiga-
tion in proceedings subject to this part. 

(a) Availability. The parties shall 
have the opportunity to submit a pro-
posed settlement of some or all issues 
to the Commission or presiding officer, 
as appropriate, or submit a request for 
alternative dispute resolution under 
paragraph (b) of this section. 

(b) Settlement judge; alternative dis-
pute resolution. (1) The presiding offi-
cer, upon joint motion of the parties, 
may request the Chief Administrative 
Judge to appoint a Settlement Judge 
to conduct settlement negotiations or 
remit the proceeding to alternative 
dispute resolution as the Commission 
may provide or to which the parties 
may agree. The order appointing the 
Settlement Judge may confine the 
scope of settlement negotiations to 
specified issues. The order must direct 
the Settlement Judge to report to the 
Chief Administrative Judge at speci-
fied time periods. 

(2) If a Settlement Judge is ap-
pointed, the Settlement Judge shall: 

(i) Convene and preside over con-
ferences and settlement negotiations 

VerDate Nov<24>2008 11:14 Feb 26, 2009 Jkt 217030 PO 00000 Frm 00082 Fmt 8010 Sfmt 8010 Y:\SGML\217030.XXX 217030er
ow

e 
on

 P
R

O
D

1P
C

63
 w

ith
 C

F
R



73 

Nuclear Regulatory Commission § 2.339 

between the parties and assess the 
practicalities of a potential settle-
ment; 

(ii) Report to the Chief Administra-
tive Judge describing the status of the 
settlement negotiations and recom-
mending the termination or continu-
ation of the settlement negotiations; 
and 

(iii) Not discuss the merits of the 
case with the Chief Administrative 
Judge or any other person, or appear as 
a witness in the case. 

(3) Settlement negotiations con-
ducted by the Settlement Judge termi-
nate upon the order of the Chief Ad-
ministrative Judge issued after con-
sultation with the Settlement Judge. 

(4) No decision concerning the ap-
pointment of a Settlement Judge or 
the termination of the settlement ne-
gotiation is subject to review by, ap-
peal to, or rehearing by the presiding 
officer or the Commission. 

(c) Availability of parties’ attorneys 
or representatives. The presiding offi-
cer (or Settlement Judge) may require 
that the attorney or other representa-
tive who is expected to try the case for 
each party be present and that the par-
ties, or agents having full settlement 
authority, also be present or available 
by telephone. 

(d) Admissibility in subsequent hear-
ing. No evidence, statements, or con-
duct in settlement negotiations under 
this section will be admissible in any 
subsequent hearing, except by stipula-
tion of the parties. Documents dis-
closed may not be used in litigation 
unless obtained through appropriate 
discovery or subpoena. 

(e) Imposition of additional require-
ments. The presiding officer (or Settle-
ment Judge) may impose on the parties 
and persons having an interest in the 
outcome of the adjudication additional 
requirements as the presiding officer 
(or Settlement Judge) finds necessary 
for the fair and efficient resolution of 
the case. 

(f) Effects of ongoing settlement ne-
gotiations. The conduct of settlement 
negotiations does not divest the pre-
siding officer of jurisdiction and does 
not automatically stay the proceeding. 
A hearing must not be unduly delayed 
because of the conduct of settlement 
negotiations. 

(g) Form. A settlement must be in 
the form of a proposed settlement 
agreement, a consent order, and a mo-
tion for its entry that includes the rea-
sons why it should be accepted. It must 
be signed by the consenting parties or 
their authorized representatives. 

(h) Content of settlement agreement. 
The proposed settlement agreement 
must contain the following: 

(1) An admission of all jurisdictional 
facts; 

(2) An express waiver of further pro-
cedural steps before the presiding offi-
cer, of any right to challenge or con-
test the validity of the order entered 
into in accordance with the agreement, 
and of all rights to seek judicial review 
or otherwise to contest the validity of 
the consent order; 

(3) A statement that the order has 
the same force and effect as an order 
made after full hearing; and 

(4) A statement that matters identi-
fied in the agreement, required to be 
adjudicated have been resolved by the 
proposed settlement agreement and 
consent order. 

(i) Approval of settlement agree-
ment. Following issuance of a notice of 
hearing, a settlement must be approved 
by the presiding officer or the Commis-
sion as appropriate in order to be bind-
ing in the proceeding. The presiding of-
ficer or Commission may order the ad-
judication of the issues that the pre-
siding officer or Commission finds is 
required in the public interest to dis-
pose of the proceeding. In an enforce-
ment proceeding under subpart B of 
this part, the presiding officer shall ac-
cord due weight to the position of the 
NRC staff when reviewing the settle-
ment. If approved, the terms of the set-
tlement or compromise must be em-
bodied in a decision or order. Settle-
ments approved by a presiding officer 
are subject to the Commission’s review 
in accordance with § 2.341. 

§ 2.339 Expedited decisionmaking pro-
cedure. 

(a) The presiding officer may deter-
mine a proceeding by an order after the 
conclusion of a hearing without issuing 
an initial decision, when: 

(1) All parties stipulate that the ini-
tial decision may be omitted and waive 
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